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BRETT vs. CHILLAS. 407 

In the Supreme Court of Pennsylvania. 

BRETT VS. CHILLAS. 

Articles of co-partnership having been formally executed, it is not competent for 
one partner to prove by parol that a consideration was to be paid by the other 
for making the contract, other than appears in the instrument ; there being no 
allegation of mistake or fraud in preventing the insertion of the stipulation. 

Appeal from the Common Pleas of Philadelphia. 

A bill was filed, praying a dissolution and settlement of partner- 
ship accounts. 

Upon reference to the Master, one of the charges against Brett 
was for the payment, out of the partnership assets, of his note for 
$1000, in favor of one Mitchell. This payment was made by Chil- 
las, who kept the accounts, and attended to the pecuniary affairs 
of the partnership. 

Brett objected to this, alleging that it was chargeable to Chillas, 
under a contract by which Chillas assumed its payment ; and he 
oifered to show by one Alexander Harrison, " that at the time of 
the formation of the firm it was specially agreed that Chillas should 
assume this debt of $1000 as a consideration for his going into 
the partnership — as a special consideration for the partnership. 
This agreement was made prior to the preparation and execution 
of the articles of copartnership." It was objected to as varying the 
written contract set forth in the articles. 

These articles were by indenture, and the material parts were — 

1. A stipulation for a partnership for five years. 

2. That the capital should consist of $5000 in cash, paid by 
Chillas, and the machinery, &c, then in use by Brett, valued at 
$5000. 

3. That the partners should be equally interested in profits and 
losses. 

6. That neither should draw out more than $700 per annum for 
his private use. 

8. And the said Alphonse Brett doth for himself, his heirs, exe- 
cutors and administrators, further covenant with the said David 
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Chillas, his executors and administrators, that the liabilities of him, 
the said Alphonse Brett, are not other or greater than the several 
amounts scheduled in the paper hereto annexed. 

In this schedule no mention was made of the note in question. 

The master rejected the evidence, for the following reasons, 
stated in his report : 

This evidence was rejected by the master at the time, and he has 
seen no reason subsequently to modify his decision. Notwithstand- 
ing the ingenious ground upon which the offer is based, it will be 
clearly seen that the effect of the testimony is to vary the solemn 
written articles between the partners. By the eighth article, Brett 
covenants that his liabilities, i. e. the liabilities of what has been called 
the old firm, do not exceed the scheduled amount of $843 69. Be- 
sides this direct engagement, there is an implied covenant to meet 
these liabilities, as he was otherwise bound to do. The testimony 
offered was to show that there was another note of Brett's beyond 
those scheduled, which Chillas, and not Brett, covenanted to take 
up. This is, in fact, adding a new article to the written agreement ; 
for the note derived its origin from the very same transactions 
respecting which the parties were contracting. It is impossible to 
separate one of these transactions from the rest and say that it 
formed the subject of one contract, and that the remaining trans- 
actions were the basis of another, when the motive and consid- 
eration of both contracts was the same. The mutual covenants 
of the articles are the mutual considerations upon which the parties 
have contracted. 

To show that Chillas agreed that if Brett would take him into 
partnership upon the terms of the articles, he would take up this 
note, is to show that for the same covenants of Brett, that is, for 
the same consideration as is expressed in the articles, Chillas 
agreed to do more than he covenanted to do by them. This is 
to extend his liability beyond the written stipulations, and thus to 
vary them. If the offer had been made to prove facts contem- 
poraneous with the execution of the articles themselves, and if 
these facts had gone to show fraud or mistake, the testimony might 
have been admitted; but this was not the offer as understood by the 
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master. The first statement was that the evidence would show that 
the special agreement was made " at the time of the formation of 
the new firm,"' apparently referring to an earlier date than that of 
the instrument, and this offer was afterwards expressly modified into 
proof of an agreement " prior to the preparation and execution of 
the articles." 

In Rearieh's Executors vs. RearicTc, 3 Harris, 66-72, the last 
leading case on the subject, the Court say, " that in the somewhat 
unsteady. course of decision upon this vexed point of evidence, if 
any principle has been adhered to with tenacity, it is that oral proof, 
to vary or affect a written instrument, must be confined to what 
occurred at the execution of it. Even thus restricted, it is ac- 
knowledged to be full of danger. To avoid, therefore, what would 
really be a social calamity, it is recognized as a settled maxim, that 
oral evidence of an agreement or understanding between parties to 
a deed or other written instrument, entertained before its execution, 
shall not be heard to vary or materially affect it." Afterwards the 
familiar rule is re-affirmed, that all prior negotiations and under- 
standings are merged when a contract is once reduced to writing. As 
the offer was made, this case is directly in point ; as is Hill vs. Q-aw, 
4 Barr, 493-495. It is also material to observe that no evidence 
was offered to show an omission of the alleged stipulation from the 
articles by fraud, or by mistake. In either of these cases equity 
would relieve, upon clear and undoubted proof of the fact. But 
these form exceptions to the general rule, which otherwise ex- 
cludes parol evidence to affect a written contract, as rigidly in 
equity as at common law. This consideration also disposes of the 
case of Campbell vs. McQlenachan, 6 S. & R. 171, cited by the 
counsel for Mr. Brett. There the proof was of a verbal promise 
at the time of the execution of the writing ; and the Court say 
that to refuse its performance was a trick of which they would not 
permit the defendant to avail himself ; thus distinctly putting the 
case upon the ground of fraud, contemporaneous with the execution 
of the articles. In the answer of Brett to the allegation of the bill, 
that his debts were $2048 instead of $843 69, he says that Chillas 
had agreed to pay him this $1000 for coming into the concern, 
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and that he drew, as he was entitled to draw, on this sum as against 
complainant, and hence the overplus arose. The answer, so far 
as it is responsive to the bill, is generally evidence for the de- 
fendant ; but it is nevertheless subject to the general rules 
respecting the relevancy and competency of testimony. The de- 
fendant cannot introduce proof by way of answer which would be 
rejected if offered in any other way, and his own statement of the 
prior contract of Chillas, though differing materially from the testi- 
mony offered before the master, is just as clearly a variation of the 
written articles. 

The Court below confirmed the report. On the appeal, the ruling 
of the master on the question of evidence, was the only exception 
pressed. 

Griiillou, for Exception, (ff. B. Pennington was with him.) The 
agreements were essentially distinct. The partnership, its terms and 
conditions, the relations of the parties and their relative rights, are 
the subject of the articles, and there is no attempt to modify or alter 
them. But the contract or agreement to form a partnership had 
no place in the articles. There is nothing there about considera- 
tion. The formation of the partnership was itself the considera- 
tion for this promise to pay. Beside, the case is within the oft re- 
peated rule that to obtain a writing for one purpose and use it for 
another, is a fraud which lets in evidence to show what was the in- 
tention. 1 Spencer, 180 ; 5 Gil. 298 ; 20 Ohio, 147 ; 2 Har. 308 ; 

6 Barr, 128; 7 Barr, 118; 1 Har. 49; 4 Bar. 166; 2 ib. 13; 6 
S. & R. 171 ; 1 Jones, 238 ; 6 W. & S. 516 ; 9 Bar. 335 ; 3 ib. 
251 ; 16 S. & R. 424. 

McMurtrie contra. The only consideration pretended is the 
contract of partnership, and the agreement making that sets out a 
consideration — the mutual contracts and contributions. Whether 
the consideration for an executory contract forms part of it, is the 
real question. Whatever that was has been reduced to writing, and 
must speak for itself. All previous bargains on the same subject 
are presumably merged in the document purporting to be a contract. 
1 Cox. 402 ; 2 Stark. Ev. 548-51 ; Best on Ev. 245 ; 3 Barr, 251 ; 

7 S. & R. 60 ; 9 Barr, 335 ; 1 W. & S. 195. Fraud, mistake, or 
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even an intention to insert the stipulation not being pretended, the 
case does not come -within any of the exceptions to the general 
rules, viz : The presumptions — 1. That a written contract embodies 
all the bargain. 2. That all previous negotiations are merged 
therein. These exceptions, 1. Evidence to show that a document 
was made in partial execution of the contract. 2. Error in the 
draftsman. 3. An agreement to treat the omitted clause as if in- 
serted. 4. Mistake in the use of words, will embrace most of 
the cases, if examined apart from the reasoning of the judges. 

The rule, that to use a written contract for another than the in- 
tended purpose, is such a fraud as lets in evidence, is obviously a 
mere begging the question, how is the contract to be shown. There 
could be no presumption of merger of the whole contract in the 
writing under such a rule, and it is almost -without other support 
than extra judicial reasoning. 

If this is admitted, Chillas is made to break his covenant against 
drawing more than a certain sum, and Brett excused from what is 
otherwise an admitted breach of his covenant as to the amount of 
his indebtedness. McKennan vs. Doughman, 1 Penn. 417 ; Col- 
lingwood vs. Irvin, 3 W. 306. 

The opinion of the Court was delivered by 

Knox, J. — The reasons given by the Master for excluding the 
testimony of Alexander Harrison, are sound and we adopt them. 
If received, it would have varied the terms of the -written contract, 
and as neither fraud nor mistake was alleged, this could not be per- 
mitted. 

We are disposed to adhere strictly to the rule which interdicts 
the admission of parol evidence, where its effect would be to esta- 
blish a contract different from the one evidenced by the written 
statement of the parties. 

The argument that the agreement on the part of Chillas to pay 
the Mitchell note of one thousand dollars, upon consideration that 
he should be admitted as a member of the firm of Brett & Co., was 
an independent contract, is plausible, but not satisfactory. The 
agreement of the parties in forming the copartnership, was an en- 
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tirety, and all its terms are presumed to be incorporated in the arti- 
cles, signed and sealed by the parties. In the absence of fraud or 
mistake, this presumption is a conclusive one. 

The other errors assigned were abandoned upon the argument. 

Decree affirmed, and it is ordered that the appellant pay the 
costs which have accrued upon the appeal. 



In the Supreme Court of Pennsylvania. 

Error to Allegheny County District Court. 
PENNSYLVANIA RAILBOAD COMPANY VS. M'CLOSKEY's ADM'R. 

1. The jury in estimating damages under the Act of April 15, 1851, may take into 
consideration the age, habits, health, and pursuits of the deceased. The mea- 
sure of damages is the absolute value of the life lost, measured according to its 
own merits, and not according to the necessities of the kindred. 

2. The principle that allows an action for death of a freeman caused by negligence 
discussed and re-stated. 

3. The personal representatives may continue an action commenced under the sta- 
tute, and recover the very damages to which deceased would have been entitled, 
had he survived until verdict. 

The case was argued by 

Wm. A. Stokes, Esq., for the plaintiff in error. 
Messrs. Shaler £ Stanton for defendant in error. 
The opinion of the Court was delivered by 

Loweie, J. — William McCloskey lost his life in a collision of 
trains on the Pennsylvania Railroad, and his administrator brings 
suit for the injury, and the question which we have to consider is 
the measure of damages appropriate to such a case. 

The learned Judge of the Court below allowed the jury to find 
the damages according to the value of the life lost, and suggested 
that, in estimating them, they might compute them by the probable 
accumulations of a man of such age, habits, health and pursuits as 
the deceased during what would probably have been his lifetime ; 
and then added " I think this would be a fair measure of damages 
in this case ; but if the jury can find a better rule than the one 
suggested, they are at liberty to adopt it." 

To this it is objected that it gives to the representatives of the 
deceased more than compensation, that is, more damages than they 



